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Any person aggrigved by this Crder-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :
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Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :
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(ii) In case of any loss-of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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(b) In case of rebate of duty of excise ori goods exported to any country or territory outside

India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.
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(C) In case of goods exported outside India export to Nepal or Bhutan, without payment -of
duty.
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(d)  Credit of any duty allowed to be utilized towards payment of excise duty on final products

under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,

1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OlO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Sedion 35-EE of CEA, 1944, under
Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved s more than Rupees One

Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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(CESTAT) at 0-20, New Metal Hospital Compound, Meghani N_égar. Ahmedabad : 380 016. in

2.

case of appeals other than as mentioned in para-2(i) (a) above.‘_'_ B
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The appeal to the Appellate Tribunal shall be filed in "quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/-
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac

respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
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nominate public sector bank of the place where the bench of any nominate public’séctor bank of
the place where the bench of the Tribunal is situated .
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In case of the order covers a number of order-in-Original, fee for each 0O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One.copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-| item of
the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other xelatej matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedurs) Rules, 1982.
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Foran appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 20141 dated 06.08. 2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable wouyld

be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded” stall inclLde:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
iii) amount payable under Rule 6 of the Cenvat Credit Rules.

>Provided further that the provisions of this Section shali not apply to the stay
application and appeals pending before any appellate authorlty prior to the
commencement of the Finance (No.2) Act, 2014,
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(6)(i) ln view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duzy and penalty are in dispute, or
penalty, where penalty alone is in dispute.”
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- ORDER-IN-APPEAL
M/s. Akash Ceramics Pvt. Ltd, Vlllage Rajpara, Taluka - Mansa Distt.

Gandhinagar-382845 ( in short ‘appellant’) has filed an appeal against Order - in -
Original No. 28/DIGNR/VHB/2016-17 dated 28.12.20161 in short ‘impugned order’)
passed by the Assistant Commissioner, Central Excise, Diuision Gandhinagar,

Ahmedabad-Ill (in short ‘adjudication authority’).

2. Briefly stated that during the course of audit of records of. the appellant for the

period December-2011 to February 2014, it was observed that the appellant had

wrongly. availed Cenvat credit of capital goods werth Rs.1, 51,084/- (Basw duty

Rs.1,46,683/-+Edu.Cess Rs.2,934/-+ Higher Edu. Cess Rs.1 ,467/-) on Cement, Steel

etc. falling under Ch.72 of the Central Excise Tariff Act, 1985(inshort ‘CETA, 1985)

which resulted into issue of show cause nolice dated 25.01.2016 invoking extended

period u/s 11A(5) of the Central Excise Act, 1944(in short CEA, 1944) on the ground that

Steel, Cement etc. Falling under Chapter 72 of the CETA, 1985 used for construction of

building, structure, foundation etc. embedded to earth is not covered under the definition

of capital goods under Rule 2(a) or Rule 2(k) of the Cenvat Credit Rules, 2004(in short

CCR, 2004) mainly emphasising decision given by the Hon'ble CESTAT, New Delhi in

case of Vandana Global Ltd. Vs. CCE, Raipur[2010(253)ELT-440: Tn LB)] Further, it is

also alleged that the appellant availed Cenvat credit 01 repalr and maintenance of

machinery which is madmwsuble vide CBEC instruction issued fram F.No. 267/1 1/2010-

CX-3 dated 08.07.2010. This. SCN was adjudicated by ihe adjudicating authority vide

impugned order under which Cenvat credit of Rs.1,51,084/- was disallowed and ordered

for recovery under Rule 14.of the CCR, 2004 read with Sestion 11A(5) of the CEA, 1944;

vacated the protest lodged by the appellaht and appropriated the amount paid

Rs.1,51, 084/— on 14.05.2014 against the said confirmed demand; ordered to recover

interest at appropriate rate under Rule 14ibid read with Saction 11AAibid and

appropriated Rs.42, /464/- paid on 14.05.2014 as interest against szid confirmed demand.

3. Aggrieved with the impugned order, the appellant filed the present appeal

wherein, interalia, submitted that:

C (a) the adjudicating authority has erred in disallowng the Cenvat credit on the
ground that the items viz. SS Sheets, MS Beam Coils, Flates, Bars Channels,
Cement, Steel etc. are neither capital goods nor mauts

(b) - ‘capital goods’ covers the. -goods spemfically covering partlcular heading
mentioned in the definition but also covers spares, accessories and components
falling under any chapter heading.

(¢) the terms ‘components’, ‘spares’ and ‘accessorl

CCR,2004 .
(d) the items viz. SS Sheets, MS Beam, Coils, Plates, Bars, Channels, Cement,

Steel was used in the machinery viz. HAG, Soray drier etc. which are capital

goods installed in the factory.

jas’ '_have not been defined in the
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the Board's Circular No.276/110/96-TRU dated 12.12.96 though issued with
regard to old Modvat Rule, 57Q, it is relevant for tire current Cenvat credit Rules
also.In this circular the Board has clarified that: '

“Accordingly, it is clarified that all parts, commponents, accessories, which
are to be used with capital goods of clause (a} to (c) of Explanation (1) of
rule 57Q and classifiable under any Chapter heading are eligible for
availment of Modvat credit.”

they rely on following case laws wherein it has been made clear that credit on

components, spares and accessories would be zvailable without reference to
classification.

» Jawahar Mills Ltd. Vs. CCE, Coimbatore-1999(108)ELT-47(Tri.)

» CCE, Guntur Vs.Jocil Ltd- 2006(195)ELT—318(Tn Bang.)

» UP State Sugar Corpn Vs. CCE, Allahabad-2001(135)ELT-952(Tri.Delhi)

> Parabolic Drugs Ltd.-2016(342)ELT-140(Tri.Delhi)

In support of this, they had also produced Chartered Engineer’s certificate
certifying that said goods viz. MS Beam, SS Plates/Coil, MS Channel, MS
Square bars, SS Sheet/con have been utilised in fabrication -of Plant and
machinery i. e. HAG, Spray drier and same have been inspected and superwsed
by him and this certificate has evidential value. ’

the materials in question were used for fabricaticn/repair of the capital goods
installed in the factory. Therefore, such materials qualify for credit as ‘capital

goods’ and fall within rule 2(a)(A)(iii) of CCR, 2004 and rely upon case law viz.

" Rajasthan Spg.& Wvg.Mills Ltd-2010(255)ELT-481(SC).

it is not a case of the department that the subject materials were not used in the
factory for manufacture of final. products but falling under Chapter 72 and hence
cannot be any spare parts of capital goods of chapter 84 or 85. The adjudicating
authority has passed the order without conside-irg the substantial question of
law that the subject materials were used in fabrication /repair of the capital goods
and failed to follow the precedent set by the Apax court. The findings of the
adjudicating authority is solely based on presumption and assumption and has
not given any comments on the facts given and various decisions relied upon by
them.

the adjudicating authority has frequently emphasised on the decision of M/s.
Vandana .Globlal Ltd-2010(253)ELT-140(Tri. LB) but this decision .is not
applicable in this case as the components and parts received by them were used
in the capital goods viz. HAG and Spray drier and not used in foundatlon of
supportmg structures. . ’

() - as regards invocation of extended period u/s 11A of the CEA, 1944, itis
to submit that neither CER nor CCR provide for intimation of availing Cenvat
credit on capital goods. The prescribed format for filing ER-1/ER-3 also does not
contain any such provisions and hence demand is hit by limitation of time u/s '

11Aibid and rely upon case laws viz:

> Pahwa Chemicals Pvt.Ltd-2005(189)ELT-257(SC).
» Escorts Ltd-2009(235)ELT-55(P&H).

d
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in view of the above, since there is no suppression of facts or malafide intention
-to avail incorrect credit, the provisions of Section 11AC is not attracted.
k) In para 22 of the impugned order, the adjudicating authority has admitted that-

“f find that there are various conflicting on the issue of admissibility of
Cenvat credit on goods viz. Cement, Angles, Channels, CTD/MTD bars,
hence, there is an area of confusion whether Cenvat credit against these
items will be available to the assessee or otherwise.” ‘

This observation itself is evidence that the adjud cating guthority was not sure
that the credit is admissible or otherwise even then he confirmed the demand on
presumption ignoring the evidences of use of said items as components and

spares and parts of machinery.

4, Personal hearing in the matter was held on 20.07.2017. Shri M.H. Rawal,
Consultant, appeared on behalf of the appellant and re-iterated the grounds of appeal
and filed additional written submission alongwith copy of Order No. A/11240/2017 dated
18.04.2017 passed in case of M/s. Hemeta Rolling Pvt. Ltd vs. CCE & ST, Ahmedabad

. passed by the Hon’ble CESTAT, Ahmedabad . In the acditional written submission, the

appellant reiterated grounds of appeal already stated in Para 3 supra.

5. | "have carefully gone through the appeal memorandum,case records and
submissions made at the time of personal hearing and other evidences available on
records. | find that main issueto be decided is whether the impugned order disallowing
Cenvat credit availed on SS Sheet, MS Beam, Coils, HR Platés, MS Bar/Channels,

- Cement etc. which are falling under Chapter 72 of the CETA, 1985 is just, legal and

proper or otherwise. Accordingly, | proceed to decide the case. on merits.

6. | find that the Cenvat credit availed on MS Beam, SS Plates/Coil, MS Channel,
MS Square bars, SS Sheet/coil etc. has been denied in the impugned order citing
Board's Instruction issued from F.No.267/11/2010-CX dated 08/07/2010 which is based
on the order of Hon'ble CESTAT, New Delhi in the case of M/s. Vandana Global Ltd. Vs
CCE, Raipur reported in 2010‘(253) E.L.T. 440 (Tri. ~LB). The adjudicating authority has
held that the impugned goods fall under Chapter 72 and are neither spares nor
components of capital goods used in the manufacture of any capital goods. Therefore,
these goods do not fall under the category of capital goods. These goods are used as
inputs in repair and maintenance-of capital goods that are categorically excluded under
the said instruction issued by the Board from F.No.267/1 1/2010-CX dated 08/07/2010 .

6.1 The relevant, portion of Instruction F.N0.267/11/2010-CX dated 08/07/2010 is

reproduced as follows:

3. It thus follows from the above judgments that credit on capital goods is
available only on items, which are excisable goods covered under the
definition of ‘capital goods’ under CENVAT Credit Rules, 2004 and used in
the factory of the manufacturer. As regards ‘inputs’, they have fo be
covered under the definition of ‘input’ under the CENVAT Credit Rules,
2004 and used in or integrally connected- with the process of actual

!
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manufacture of the final product for admissibility of cenvat credit. The
credit on inputs used in the manufacture of capital goods, which are further
used in the factory of the manufacturer is also available, except for items
like cement, angles, channels, CTD or TMT bars and other items used for
construction of factory shed, building or laying of foundation or making of
structures for support of capital goods. Further, credit shall also not be
admissible on inputs used for repair and maintenance of capital goods.”
Examining the impugned goods such as MS Beam, SS Plates/Coil, MS Channel, MS
Square bars, SS Sheet/coil efc. in the light of the above clarification it is seen these
items are not machineries or components, spares or accessories of machinery and
hence they do not qualify as ‘capital goods’ as defined in Rule 2(a) of Cenvat Credit
Rules, 2004. These goods are in the category of ‘inputs’ used in the maintenance and
repairs of machinery. As per the above clarification, such goods clearly fall under the
exception clause and hence Cenvat credit is not available on these iteris under the
category of inputs. Thus, the adjudicating authority has correctly disallowed the said
Cenavt credit and | uphold the recovery of same along with interest. The grounds
adduced by the appellant fail to substantiate their eligibility to avail the impugned credit.
Considering the invoking of extended period, | find that the abpellant had availed the
impugned credit under the category of capital goods, whereas they were utilizing the
same as inputs for repair and maintenance of the machinery. Thus, the intent to avail
improper credit is existent in this case and the same carre to light only during the audit
of records by the officers. Therefore, the invoking of extended period is sustainable and
on similar ground, penalty imposed in the impugned order js also sustainable. Therefore,
the impugned order is upheld and the appeal filed by the appellant is rejected.
7. SreTeRalT SaIT gt 3T 378 3TVeT T FIeRT FURIERT aeh o T ST &1

The appeal filed by the appellant stands disposed of in above terms. ‘ :
o N V‘/j
(3T YY)

HEAIY R TR (37fTe)
Dt.27 /67/2017

(B.A. Patel)
Superintendent(Appeals)
Central Tax, Ahmedabad.

BY SPEED POST TO:

M/s. Akash Ceramics Pvt. Lid.,
Village Rajpara, Taluka Mansa,
Distt. Gandhinagar-382845.

Copy to: :
(1) ©  The Chief Commissioner, Central Tax, Anmedabad Zone.

(2) The Commissioner, Central Tax, Gandhinagar.

3) The Assistant Commissioner, Central Tax Division, Mehsana.

(4) The Asstt. Commissioner(System), Central Tax HQ, Ahmedabad.
(for uploading the OIA on website)

(5) Guard file

(6) P.A. file.







